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I. Introduction

A. Summary

The Department examines whether long-term contracts, not exceeding 15 years, should be used to procure Class I, Class II and Class III renewable energy certificates (RECs).  The Department has set forth some specific terms and some general guidelines for REC contract provisions.  The Department allows, but does not require the electric distribution companies to procure REC contracts for Class I resources.  All EDC proposed contracts and supporting documents shall be submitted to the Department for determination in a non-contested case docket.  The Department will authorize a maximum of 0.4 mills per kWh as incentive compensation for long-term renewable energy certificates contracts.  Any RECs obtained pursuant to long-term contracts shall be used to meet their standard service and supplier of last resort renewable portfolio standard requirements.  All costs associated with the long‑term REC will be recovered through generation service charge rates.
B. Background of the Proceeding

Pursuant to § 16-245a of the General Statutes of Connecticut (Conn. Gen. Stat.), as amended by Section 71 of Public Act 07-242, An Act Concerning Electricity and Energy Efficiency, the Department of Public Utility Control (Department) established the above referenced docket to examine whether long-term contracts, not exceeding 15 years, should be used to procure Class I, Class II and Class III renewable energy certificates (RECs).
C. Conduct of the Proceeding


Pursuant to a Notice of Hearing dated January 17, 2008, the Department held a public hearing on this matter on February 7, 2008, at its offices, Ten Franklin Square, New Britain, Connecticut.

On October 25, 2007, the Department requested Parties and Intervenors to file written comments concerning this matter by November 27, 2007.  The Department received written comments from the following:  Office of Consumer Counsel (OCC), the Connecticut Clean Energy Fund (CCEF), The Connecticut Light and Power Company (CL&P), Dominion, Iberadola Renewable Energies USA (Iberdrola), Constellation, and Noble Environmental Power (Noble).  The Department received joint written comments dated February 6, 2008, from the Union of Concerned Scientists, Conservation Law Foundation, Environment Connecticut, and Clean Water Action. 

D. Parties and Intervenors
The Department recognized the following as parties in this proceeding:  CL&P, P.O. Box 270, Hartford, CT 06141-0270; OCC, Ten Franklin Square, New Britain, CT  06051; The United Illuminating Company (UI), 157 Church Street, P.O. Box 1564, New Haven, CT 06506-0901.

The Department has also recognized the following intervenors:  CCEF, 200 Corporate Place, 3rd Floor, Rocky Hill, CT  06067; Constellation New Energy, 800 Boylston Street, 28th Floor, Boston, MA  02199; Constellation Energy Commodities Group, Inc., 111 Market Place, Suite 500, Baltimore, MD 21202, (collectively, Constellation); Direct Energy Services, LLC (Direct Energy), 101 Barnes Road, Wallingford, CT  06492; Dominion Retail (Dominion), 280 Trumbull Street, Hartford, Connecticut  06103; Iberdrola, 201 King of Prussia Road, Suite 500, Radnor, PA 19087; Noble, 8 Railroad Ave., Essex CT  06426; Boralex Inc., 770 rue Sherbrooke Ouest, Suite 160, Montreal, Quebec, Canada H3G1.
II.
department analysis

A.
Legal Requirements


Pursuant to Conn. Gen. Stat. §16-245a(g), each electric distribution company (EDC) may, for periods beginning on and after January 1, 2008, enter into long-term contracts for not more than fifteen years to procure renewable energy certificates from Class I, Class II and Class III renewable energy sources.


This same statute requires the Department to examine, in a contested case proceeding, whether long-term contracts should be used to procure Class I, Class II and Class III certificates.  In such examination, the Department is required to determine:  (a) the impact of such contracts on price stability, fuel diversity and cost; (b) the method and timing of crediting of the procurement of renewable energy certificates against the renewable portfolio standard purchase obligations of electric suppliers and the EDCs pursuant to Conn. Gen. Stat. §16-245a(a); (c) the terms and conditions, including reasonable performance assurance commitments, that may be imposed on entities seeking to supply renewable energy certificates; (d) the level of one-time compensation, not to exceed one mill per kilowatt hour of output and services associated with the renewable energy certificates purchased pursuant to Conn. Gen. Stat. §16-245a(g), which may be payable to the EDCs for administering the procurement provided for under Conn. Gen. Stat. §16-245a(g) and recovered as part of the generation services charge or through an appropriate nonbypassable rate component on customers’ bills; (e) the manner in which costs for such program may be recovered from EDC customers; and (f) any other issues the Department deems appropriate.
B.
REC Contracts for Class I Resources


As discussed in Section II.C below, participants in favor of long-term contracts generally limited their advocacy of long-term REC procurement contracts to new Class I RECs, predicting that the ability of Class I energy sources to meet the RPS requirements is uncertain.  Participants generally agreed that Class II and III energy sources are expected to be sufficient to meet their respective RPS obligations.  Noble supported long-term procurement contracts, such as those undertaken by NYSERDA, which are limited to new Class I resources.  See Noble Brief, pp. 8-10.  In support of procurements for new (vs. existing) Class I resources, Noble further stated that, “Off-take contracts are essential to getting projects financed, and therefore off-take contracts are essential to getting new projects built.”  Id., p. 5.  See also Tr., p. 68.  In support of procurement contracts for new Class I resources, Iberdrola stated that, “A long-term REC contract can be essential for wind energy projects to achieve the necessary financing for construction.  Thus, long-term contracts are an essential component of spurring the development of projects necessary to achieve compliance with the Connecticut RPS.”  Iberdrola Brief, p. 2.  


In the draft decision, the Department noted that advocates of long-term contracts generally supported contracts for new, rather than existing resources.  See e.g., Tr., p. 68.  The draft decision limited ratepayer recovery to EDC contracts with new Class I facilities.


In its Written Exceptions at page 2, Boralex noted that Conn. Gen. Stat. §16-245a(g) makes no distinction between the EDCs’ procurement of RECs from existing or new renewable energy facilities.  Boralex stated that limiting REC contracts to new renewable resources would create an artificial distinction between new and existing Connecticut Class I resources and lead to inefficient price signals.  Limiting REC contracts to new resources could place existing renewable resources at a competitive disadvantage and lead to uneconomic contracts and stranded costs for electric ratepayers. Id., pp. 3-6; Tr. 7/17/08, pp. 203-206.  OCC supported allowing REC contracts existing renewable resources as a means to fulfill the legislative goal of the statute, which is to encourage sufficient resources to meet the RPS.  Tr. 7/17/08, pp. 219-221.

The Department believes that limiting EDC REC contracts to new renewable energy sources could lead to pricing inefficiencies and an artificial market distinction between new and already built renewable projects.  Therefore, the Department determines that both new and existing renewable energy sources shall be eligible for long-term REC contracts with EDCs.

UI argued for extending contracts to allow delivered energy and capacity as well as REC contracts.  UI Written Exceptions, pp. 2-3.  The Department notes that whereas other statutes allow the EDCs to procure energy and capacity contracts, Conn. Gen. Stat. §16-245a(g) specifically limits EDC procurement contracts to renewable energy certificates.  Therefore, in this docket, the Department will only authorize long-term REC contracts between EDCs and renewable energy sources.
C.
Current Market Conditions for Class I RECs


Sustainable Energy Advantage (SEA), testifying on behalf of CCEF, pointed out that although Class I RECs are traded throughout New England, Connecticut-eligible Class I (CT Class I) RECs have some attributes that are unique and create differentiated market conditions and availability from Class I RECs in the region as a whole.
  Specifically, CT Class I RECs have a 1998 vintage requirement, cannot be banked, and are subject to Connecticut legislation regarding eligibility of construction and demolition (C&D) wood.  According to CCEF, an important development has been the passage of Public Act 07-05, which defines sustainable biomass to include C&D wood, provided (a) it is used in a biomass gasification plant that received funding prior to May 1, 2006, from CCEF [Plainfield Renewable Energy Plant] or (b) is used in a generating plant certified as a Class I renewable energy source until such time that the Plainfield plant is operational and accepting C&D biomass.  CCEF believes that the recent qualification of Plainfield Renewable Energy, as well as the expected environmental retrofitting of C&D generators to meet CT Class I emission standards is expected to ease tight market conditions for Connecticut Class I RECs in the near-term.
  CCEF sees adequate availability of CT Class I RECs until 2010.  CCEF Brief, pp. 2-6.  However, continued ramping of RPS requirements in Connecticut and elsewhere in New England is expected to create a tighter supply in a few years. Tr. pp. 33-37.  PA 07‑242 increases the Class I RPS to 8% in 2011, increasing annually up to 20% in 2020 and thereafter.  If the EDCs procure REC contracts, CCEF recommends allowing banking as a means to protect ratepayers from overprocurement of RECs.  CCEF Brief, p. 6.

The Integrated Resource Plan (IRP) submitted to the Connecticut Energy Advisory Board (CEAB), cited by Noble in this proceeding, suggests that new Class I resources in New England will be barely able to keep pace with the states’ increasing annual RPS requirements.  According to the IRP:

Recent experience in New England suggests a potentially protracted period of high REC prices (close to [Alternative Compliance Levels]), as actual renewable development lags the rapidly escalating regional RPS requirements.  Construction costs for renewable generation have increased significantly in the past several years and in some cases renewable developers have encountered local resistance.  If half of the eligible generation from the ISO-NE Interconnection queue were available by 2012, then there would remain a significant shortfall in new renewable generation to satisfy growing RPS demands.


The Department believes that the record in this proceeding supports the conclusion that Class I REC availability is likely to be adequate in the near-term, but that supply will most likely be tighter after 2010.  The record evidence did not support the need for new resources to meet Class II or Class III RPS requirements.
D.
Impact of Long-term REC contracts on price stability, fuel diversity and Electric Costs


CCEF, Iberdrola and Noble support EDCs entering into long-term contracts to procure RECs.  CCEF Written Comments; Iberdrola Written Comments; Noble Brief, pp. 3-14.  CCEF views long-term contracts as a way for the EDCs to provide cost savings and a hedge against higher fossil fuel prices by entering into a long-term fixed price contract and by creating savings by reducing the demand for natural gas during peak periods.  CCEF views long-term contracts as the best way to minimize the cost of complying with the RPS.  CCEF Written Comments, p. 4.


Iberdrola and Noble believe that a long-term REC contract can be essential for a wind energy project to achieve the financing necessary for construction.  Typically, electric suppliers operate in a three-year procurement cycle and are unwilling to enter into contracts longer than their procurement duration.  Electric suppliers are not able to get the lower, more stable REC prices that long-term contracts offer, and the higher cost of short-term contracts are passed onto ratepayers.  The absence of long-term contracts prevents additional wind energy from being built, which results in higher Class I costs for all renewable generation sources.  Iberdrola and Noble believe that long-term contracts would lower electric prices by increasing the supply of renewable generation, offer a hedge against rising fossil fuel prices, and eliminate the mark-up that competitive suppliers charge to resell their procured RECs.  Iberdrola Written Comments, pp. 1-2; Tr. pp. 42-47; Noble Written Comments, pp. 1-3, 6-10.  Noble stated that although competitive suppliers can procure long-term contracts, they have not been forthcoming enough to make a significant impact on the supply of renewable generation. Tr. p. 43.  Direct Energy indicated that it limits long-term contracts for renewable energy projects that are 100 MW or larger in order to be cost effective, which eliminates many smaller projects from its search.  Tr. p. 117.


Noble stated that by procuring renewable power by long-term contracts, it is possible to increase supply by more MW than the contracted amount.  In this way, the New York State Energy Research and Development Authority (NYSERDA) was able to leverage REC contracts corresponding to approximately 300 MW of projects, which resulted in 850 MW of projects to be built.  Tr. pp. 58-61; Noble Brief, pp. 8-11.  Noble also pointed out that while the Project 150 program provides incentives for renewable generators located in Connecticut, it does not provide incentives for projects located in other states.  Tr. 50-51.

CCEF stated that once the investment community judges a renewable project as financeable, the level of risk strongly affects the price at which the investment community provides debt and equity financing.  The investment community will look favorably on the security provided in a long-term REC contract procured by an EDC, which will favorably affect the price of financing the renewable project.  A comparison of a REC procured by a long-term contract with an EDC vs. a REC procured as part of a bundled standard service is a reasonably transparent means to assess the reduced risk (and implicit value) of RECs procured by long-term contracts.  Tr. pp. 55-57.  CCEF also stated that renewable energy sources have a modest effect on suppressing electricity prices by reducing a modest amount of natural gas demand during peak periods, since natural gas units are the marginal generators.  CCEF Written Comments, p. 4.  

OCC and Constellation maintained that EDC contracts to procure RECs are not necessary to assure an adequate supply of renewable electricity.  OCC believes that future uncertainties abound in the REC market – changing regulations governing the definition of a Class I REC, and the impact of future regional and federal carbon trading markets – all of which create uncertainties as to the future value of RECs.  EDC REC procurement contracts will transfer these uncertainties and risks to ratepayers and are therefore not in their best interest.  OCC Written Comments; OCC Reply Brief, pp. 4-6.  Constellation believes that competitive standard service providers are interested in procuring long-term contracts for renewable energy.  Constellation indicated that it has negotiated long-term contracts with renewable developers and it continues to be interested in procuring renewable energy by means of long-term contracts as part of its energy portfolio.  Constellation Brief, pp. 2-20; Tr. pp. 81-83.
Constellation argued that the cost of obtaining long-term contracts could in time exceed the cost of obtaining RECs through suppliers and result in excessive costs to ratepayers.  This could create a new round of stranded costs borne by ratepayers.  Constellation indicated that new renewable projects are currently being financed by traditional debt financings, hedge funds and private equity firms.  The main impediments to building more renewable energy in the Northeast are inadequate transmission and opposition to siting generation.  Constellation Written Comments, pp. 3-4.  CCEF pointed out that Constellation is one of the few, if not the only, suppliers seeking long-term contracts with renewable energy developers.  Tr. pp. 88-89.  

CL&P and UI maintained that the EDCs should be allowed, but not required to enter into long-term contracts.  CL&P indicated that it will have sufficient Class I, II and III RECs under its current private power producer contracts and existing C&LM programs to satisfy all or most if its customers’ RPS requirements under its existing contracts for customers that remain on its standard service and last resort service rates in the next several years.  In the near-term, required contractual purchases of RECs through long-term contracts could lead to a surplus of REC acquisitions and a new set of stranded costs.  CL&P Written Comments, pp. 2-3.


The Department believes that authorizing EDCs to enter into long-term contracts for Class I RECs would expand availability and lead to lower prices for renewable energy.  Long-term EDC contracts would convey greater market certainty, and hence lower market risk to renewable investors.  This would lead to a lower required return for investors, lower financing costs to the renewable generators, and lower renewable energy prices offered in the market.  Lower market risk for renewable generators would create a more favorable investment climate, and is likely to increase the total supply of renewable generation.  Short-term contracts offered by energy suppliers do not convey the same confidence in long-term demand that could lower financing costs for renewable generating facilities.  For existing and new renewable energy sources, long-term EDC contracts would provide a constant revenue stream for renewable generators so their RECs would likely be offered at a lower price than RECs obtained by short-term contracts.

By promoting the development of renewable projects, the Department believes that long-term EDC contracts would have a favorable effect on diversifying the electricity resource portfolio away from fossil fuels.  The Department believes that long-term EDC REC contracts would promote renewable energy, which provides a hedge against fossil fuel prices.  

The impact of a long-term EDC contract in increasing supply, and promoting price stability and fuel diversity would, in part, depend on the terms and the timing of the contract.  A well-timed REC procurement contract that provides greater long-term market certainty and facilitates the acquisition of external financing for a renewable energy generator could promote the production of renewable power and lower the price of renewable energy for Connecticut electric customers.  


The Department concludes that the EDCs should be allowed, but not required to enter into long-term REC contracts with Class I renewable generators for a portion of the RECs required to meet the Class I RPS standard.  The Department believes that a requirement that EDCs enter into long-term contracts could compel the EDCs to enter into ill-timed contracts that could disrupt the market or lead to stranded costs.  The Department will direct the EDCs to evaluate the Class I REC market from time to time to examine whether market conditions and supplier interest would facilitate favorable terms for Connecticut ratepayers.  At such time that either CL&P or UI has determined that a long-term contract would be in the best interest of Connecticut ratepayers, it shall submit any such contract to the Department for final approval.  
E.
Interaction Between RECs and Carbon Emission Caps


OCC and Direct Energy expressed the concern about the uncertainty in future REC valuation created by the interaction of carbon emission caps created under the Regional Greenhouse Gas Initiative (RGGI) and the RPS.  They claim that these markets are not well coordinated.  Both markets are legislative creations, not true commodities, and are significantly affected by legislative actions.  Given the lack of coordination between REC and carbon emission markets, it is unclear whether the carbon attributes stay with the REC for any length of time.  Long-term REC contracts face future uncertainty of REC prices (or the existence of RECs) and would place an inordinate risk on ratepayers.  Tr., pp. 143-156; OCC Reply Brief, pp. 4-6.  


CCEF responded that RECs represent direct attributes of the electricity produced by renewable generators, which, although created by regulatory fiat, directly accrue to the generators’ output.  Carbon emission credits produce indirect societal benefits, i.e., reduction of carbon emissions or as an offset to emissions produced by other market participants.  RECs are not designed and are not capable of carrying out these indirect benefits.  Initially, RECs and carbon credits, although separate markets, were linked when the regional carbon cap was set, taking into account each state’s RPS impact on carbon emissions.  Each state’s RPS generation was in effect pre-retired; going forward, RPS resources are not allocated carbon credits and will have no carbon attributes to offer into the market.  CCEF indicated that Connecticut and some other northeastern states have increased their RPS requirements since setting the initial RGGI cap; therefore, the impact of the stricter Connecticut (and other states’) RPS on reducing CO2 emissions is less certain.  Since Connecticut’s share of the RGGI cap has not been accordingly reduced, a stricter CT RPS may instead serve to reduce the cost of complying with a “looser” cap, and perhaps eventually contribute toward setting a lower subsequent cap.  CCEF pointed out that RGGI rules have been consistent in not allocating renewable generators any allowances under the cap; although the interaction between the RPS and carbon markets is not well understood, it does not in itself produce greater market uncertainty in the REC trading market.  RECs are firmly established in the electric trading markets and show no signs whatever of disappearing as a tradable asset.  Tr. pp. 148-152; pp. 163-66; Late Filed Exhibit No. 2.


UI recognized OCC’s concerns with regard to entering into long-term contracts in developing markets, but argued that these concerns can be mitigated by defining “RECs” for the purposes of any such contracts as including all environmental attributes (as currently defined or as may be defined in the future) associated with the output of a facility.  UI Brief, p. 3.


The Department is aware of the importance of retiring carbon attributes, and notes that the RGGI Draft Model Rule addresses this concern.
  Accordingly, the Connecticut Department of Environmental Protection Draft Control of Carbon Dioxides Emissions, Regulations of Connecticut State Agencies, Section 22a-174-31(f)(5) requires that voluntary market purchases retire carbon emission credits.  The record in this proceeding supports CCEF’s conclusion that the parallel existence of REC and carbon markets
 may not be well understood by many market participants, but does not in itself produce significant additional uncertainties for long-term REC contracts.  The Department directs that any long-term REC contract shall include all environmental attributes, as currently defined or as may be defined in the future, including carbon.  If in the future, environmental attributes are split up, the ratepayers will not be harmed.
F.
Method and Timing of Crediting of REC Procurements Against REC Purchase Obligations of EDCs and Suppliers

CL&P proposed that the compensation associated with a contract be calculated by taking the estimated REC deliveries for each year during the term of the contract, multiplying those estimated REC deliveries by one mill per kilowatt hour, and discounting the resulting annual compensation to a present value using the EDC’s approved weighted cost of capital.  CL&P Written Comments, pp. 5-6.

CCEF argued against allowing contracts that would enable EDCs to claim REC credit toward RPS obligations before the contracting generator actually commences operation.  CCEF Written Comments, pp. 1-2.  For example, under CL&P’s proposal, a contract negotiated in 2008 would, by virtue of the contract, enable an EDC to claim REC credits toward 2009 RPS obligations even if the contracting renewable generator does not start operation until 2010.  According to CCEF, doing so would, in effect, create another classification of RECs and create additional market uncertainty as to the actual REC supply.  Tr. pp. 132-134.  The Department concurs with CCEF that any EDC contract for RECs should not allow early credit for REC obligations of EDCs or electric suppliers for RECs covered under EDC contract.  

The Department believes that the RECs associated with the long term contracts should be treated the same as all other RECs in that they would be generated, reported and used in accordance with the GIS rules; RECs should be credited as they are generated and made available through the standard GIS protocol.  At the time of the procurement of Standard Service or Last Resort Service, the EDC would estimate the amount of RECs that would be supplied under the long-term contract and adjust the procurement accordingly.  If the RECs received are less than anticipated, then the EDC would be responsible for the difference to comply with the renewable energy requirements.  If the RECs generated by the long-term contract are greater than the estimate, then any extra RECs would be sold into the market or carried over to the next period if allowed by GIS and Connecticut renewable compliance rules.
G.
Terms and conditions for REC Contracts


Participants testified on various terms and conditions that could be included in a REC contract:  market timing, REC-only vs. other contract types, length of term, size of contract relative to renewable projects and RPS obligations, competitive bidding vs. negotiated contracts, etc.  The Department clarifies that it authorizes the EDCs to enter contracts for existing and new Class I RECs.  Such contracts shall be limited to RECs only and shall not include energy or capacity procurements.  All REC contracts shall be between EDCs and renewable generating facilities eligible as Connecticut Class I renewable energy sources.  All REC contracts must transfer all renewable and environmental attributes to the contracting EDC.  As indicated in Section II.F above, the Department prohibits early credit for RECs covered under EDC contract.  

The EDCs have argued for flexibility in the timing, procurement method and contract terms.  UI Brief, p. 2; CL&P Brief, pp. 2-3, Reply Brief, pp. 3-5.  CL&P advocates a procurement process repeated every year or two, corresponding to the load and annual RPS requirements.  Prospective REC sellers should not be limited to companies that own renewable generation.  CL&P Written Comments, p. 5.  CCEF endorses a flexible procurement process that could make use of Requests for Proposals (RFPs), direct negotiation or other forms of competitive procurement.  CCEF also recommends a laddered portfolio of short-term, medium-term, and long-term contracts with staggered start dates.  CCEF Written Comments, p. 2.  The Department will not place any restrictions on the timing or start dates of any EDCs’ REC procurement contracts.


CL&P recommends contracts for a duration of 3 to 4 years, well below the 15 year maximum allowed in legislation.  CL&P believes that the shorter duration would minimize the potential stranded cost to ratepayers from these contracts.  CL&P Written Comments, p. 5.  Noble testified that longer-term contracts provide the benefit of greater market certainty for the renewable generators than short-term contracts that are currently available in the competitive marketplace when near-term renewable supply are tight.  Tr. pp. 41-42.  CCEF maintained that the EDCs’ ability to acquire long‑term contracts may enable them to obtain greater opportunity for savings to ratepayers; however, a portfolio of varied term lengths may be optimal.  CCEF, Brief, p. 7.  The Department believes that a contract length greater than three years will provide longer term revenue streams that reduce the uncertainty for investors of renewable generators.  The Department will limit the contract length to not less than four and not greater than ten years.

CCEF proposes that contracts be financeable, i.e., each party is obligated to perform according to the contract for the duration of the contract.  REC contracts with new renewable energy sources should have performance and security provisions to deter speculative bidding, and could use stepped increases in security payments.  Contract provisions should be flexible enough to minimize risks to the parties.  For example, construction and operation milestones should have a modicum of flexibility to allow for uncertainty in project development and completion.  CCEF Written Comments, p. 3.  Noble is in favor of strict financial penalties for developers who do not deliver on their contracts.  Tr. p. 72.  CCEF qualified that contracts should have a reasonable tolerance around the timing of the initial REC delivery for new facilities and around the ongoing quantity of REC deliveries for intermittent resources.  CCEF Brief, p. 8.


There was considerable discussion of whether to limit contracts to competitive bid procurements or to allow negotiated contracts in specific situations.  CCEF supported competitive bid procurements, but also recommended allowing the EDCs flexibility to enter into negotiated contracts to take advantage of favorable market conditions.  Tr. pp. 118-121.  Direct Energy responded that it was “very uncomfortable” with negotiated contracts and Constellation stated it would be a “very bad idea.”  Tr. pp. 123-124.  Noble supports a competitive process for procuring long-term contracts to minimize contract costs and to make the process transparent.  Tr. pp. 49-50.  Participants expressed a strong preference for a competitive bid process.  The EDCs agreed, but maintained that allowing flexibility under certain market conditions could provide value to ratepayers.  Id., pp. 124-131.  


The Department does not believe it is appropriate to specify contract language at this time, but will require several general contract provisions to maximize ratepayer benefits and minimize risk.  The Department will require that any long-term contractual arrangements to be for less than 50 percent of RECs needed to meet the RPS.  The Department supports leveraging contracts for less than 50 percent of the total MWh to be delivered by a new renewable project, as was done by NYSERDA, as a means to maximize ratepayer benefits.  Tr. p. 60; Late Filed Exhibit No. 3.  All contracts shall be financeable, such that each party shall be obligated to perform according to the contract for the duration of the contract.  The Department will require performance assurance commitments, security provisions, and the inclusion of stiff financial penalties for non-performance of renewable generators; however, as CCEF recommends, contracts should have a reasonable tolerance around the timing of the initial REC delivery for new facilities and for the ongoing quantity of REC deliveries from intermittent generators.  The Department strongly supports an RFP procurement process, but will not preclude negotiated contracts, provided the EDCs submit sufficient documentation that meets a high burden of proof of favorable market conditions and ratepayer benefits.

In its Exceptions, OCC claims that the Department’s final approval of any long-term REC supply contract should be treated as a contested proceeding.  OCC argues that the costs of such contract would be added to the costs in the generation service charge paid by standard service and supplier of last resort service customers, and therefore, the contracts would be a proposed amendment to the rates of the EDC.  According to OCC, Conn. Gen. Stat. §16-19 provides that “in the case of a proposed amendment to the rates of any public service company, the department shall hold a public hearing thereon,” and thus, under the “clear and plain language” of Conn. Gen. Stat. §16-19, the Department would need to hold a public hearing on a proposed REC supply contract, and therefore all long-term REC supply contract proceedings should be treated as contested cases under the Uniform Administrative Procedure Act, Conn. Gen. Stat. §4-166 et seq.  OCC Exceptions, pp. 2-3.


A “contested case” is defined as “a proceeding, including but not restricted to rate-making, price fixing and licensing, in which the legal rights, duties and privileges of a party are required by state statute or regulation to be determined by an agency after an opportunity for hearing or in which a hearing is in fact held, but does not include proceedings on a petition for a declaratory ruling under section 4-176, hearings referred to in section 4-168 or hearings conducted by the Department of Correction or the Board of Pardons and Paroles.”  Conn. Gen. Stat. §4-166(2).


In Summit Hydropower v. Comm’r of Environmental, 226 Conn. 792, 800-01 (1993), the Connecticut Supreme Court stated:

“The test for determining contested case status has been well established and requires an inquiry into three criteria, to wit:  (1) whether a legal right, duty or privilege is at issue, (2) and is statutorily required to be determined by the agency, (3) through an opportunity for hearing or in which a hearing is in fact held.”



Under this test, if an agency is not statutorily required to hold a hearing, but nonetheless holds a hearing gratuitously, a contested case does not arise.  Middlebury v. DEP, 2007 Conn. LEXIS 288 (Supreme Court, officially released 7/17/07).  The Department notes that although Public Act 04-94 amended the definition of “contested case” by replacing “required by statute” to “required by state statute or regulation,” the law remains clear that contested case status must be created by a state statute or regulation, and not by a Department decision.  After the amendment of the definition of “contested case” in 2004, the Connecticut Supreme Court has further stated that, “although a state agency rule, policy or regulation may require a hearing, that hearing will not qualify the proceeding as a contested case unless the agency is statutorily required to determine the legal rights or privileges of the party aggrieved in that proceeding.”  (Emphasis in original.)  Middlebury v. DEP, supra, p. 16.

In this case, the Department was required to examine, in a contested proceeding, whether long-term contracts should be used to procure Class I, II and III certificates.  However, there are no statutes or regulations requiring the Department to determine the legal rights, duties and privileges of an EDC or REC supplier in any such long-term contracts between ECD and a REC supplier.  Even if the Department held a hearing in these cases or promulgated regulations to label these proceedings “contested cases,” these REC contracts review proceedings still would not qualify as contested cases because Conn. Gen. Stat. §16-245a(g) cannot meet the criteria for contested cases that had been set by the statute and the Connecticut Supreme Court.  
OCC claims that under the “clear and plain language of Conn. Gen. Stat. §16-19, the Department would need to hold a hearing on a proposed REC supply contract.”  OCC Exception, p. 3.  However, the language of Conn. Gen. Stat. §16-19 does not at all reference any REC suppliers or any contracts they may enter into with an EDC.  The REC supply contracts are contemplated by Conn. Gen. Stat. §16-245a(g), which governs the Department actions, not Conn. Gen. Stat. §16-19.  The latter section does not call for the Department to determine the legal rights, duties and privileges of a REC supplier, and therefore, the Department cannot create substantive rights for the REC suppliers where there are none.  Based on the foregoing, the Department cannot review these REC contracts in a contested proceeding, as suggested by the OCC.


All EDC proposed contracts and supporting documents shall be submitted to the Department for determination in a non-contested case docket.  Pursuant to its broad regulatory authority, the Department shall have the authority to approve, reject, or approve subject to conditions or modifications.  In such docket, the Department will make every effort to render its decision a timely fashion in order for the EDCs and renewable energy sources realize advantageous market conditions for procuring REC contracts.

H.
Compensation to EDCs for Administering Procurement


Section 71 of the Act requires the Department to determine the level of one-time compensation, not exceeding one mill per kWh associated with the RECs purchased under the contracts.  CCEF recommends that the EDCs be compensated for the actual cost incurred by the EDCs for administering the contracts.  CCEF Written Comments, p. 3.  CL&P recommends that the EDCs’ compensation associated with the contract should be calculated by taking the estimated REC deliveries for each year during the term of the contract, multiplying these estimated REC deliveries by one mill per kWh, and discounting the resulting annual compensation to a present value using the approved weighted cost of capital of the EDC.  CL&P Written Comments, pp. 5-6.

Under CL&P’s proposal, it would earn approximately $1.2 million based on a 10 year contract for 100 MW for a project with a 20% capacity factor using an 8% discount rate.  CL&P’s compensation would increase to $4.7 million for project with an 80% capacity factor.  The Department finds the payments as proposed by CL&P are excessive.  The Department and will authorize an incentive of 0.4 mills/kWh for projects with a capacity factor of 25% or less, 0.3 mills/kWh for projects with a capacity factor between 26% and 50%, 0.2 mills/kWh for projects with a capacity factor of 51% to 75% and 0.1 mills/kWh for projects with a capacity factor above 75%.  


Conn. Gen. Stat. § 16-245(g)(2) requires the compensation to be a one time payment.  The Department is concerned that if the payment is made at the time the contract is entered into that the project may not operate or provide less kWh than expected.  The Department therefore will issue the one time payment after two years of full operation of the contract.  At that point the Department would be more assured of performance and able to make better estimates of future operations.  At that time the Department would pay the EDC for actual RECs delivered up until then and an estimate of future RECs deliveries for each remaining year of the contract, multiplying these values by the appropriate mill rate and discounting the resulting annual compensation by the approved cost of capital for the EDC to arrive a present value one time payment.  As specified in section Conn. Gen. Stat. § 16-245(g)(2, such compensation shall not be included in calculating earnings at the time of a rate case.
I.
Ratepayer Recovery of Contract Costs


Dominion Retail argued that EDC REC procurement costs should be recovered through bypassable rates.  When a customer migrates from Standard Service or Last Resort service to competitive supply, there is no longer a cost to the EDCs for purchasing RECs to meet that customer’s load obligation; instead that cost is borne by that customer’s supplier.  Therefore, the costs of any EDC REC procurement contracts should be bypassable when the customer migrates from standard Service or Last Resort Service to competitive supply.  Further, Dominion stated that those costs should be collected in the Generation Service Charge (GSC) rather than distribution charges to ensure that competitive supply customers do not incur duplicate costs.  Dominion Written Comments; Tr. pp. 54-55.  


CL&P proposed that if (a) the REC prices under long-term contracts were reasonably close to market values and (b) the RECs purchased varied with the quantity required under RPS compliance requirements for standard and last resort service, then costs should be a bypassable component of the standard service and the last resort service generation service charge.  Conversely, if (a) the price of RECs purchased under long-term contract were substantially different from market prices at the time of purchase, (b) the quantity of RECs purchased varied from the quantities need to satisfy the RPS, the RECs purchased were not used to serve EDCs’ customers and/or (c) if the contracts include products other than RECs, then the costs should be recoverable as a non-bypassable component of the EDCs’ rates.  CL&P Written Comments, pp. 6-7.  UI suggested that if RECs were procured to comply with the RPS, then they should be recovered through bypassable rates.  However, if the aim of a long-term contract is to assure that renewable generation is built, then recovery should be non-bypassable.  UI Brief, p. 4.


CCEF pointed out that EDC recovery of variable price REC contracts, like a Contract for Differences (CfD), would require a periodic settlement of RPS compliance costs.  To minimize potential distortion of competitive market price signals, CCEF suggested allocating the cost of RECs from long-term contracts to customers least likely to migrate, such as residential and small commercial customers; customer classes more likely to migrate (large C&I customers) would get shorter-term price signals.  CCEF Written Comments, pp. 4-5.

Although there was considerable debate between participants regarding this issue, the statutory requirements are very clear and quite inflexible.  Conn. Gen. Stat. § 16-245a(g)(1) states that, “The electric distribution companies shall use any renewable energy certificates obtained pursuant to this section to meet their standard service and supplier of last resort renewable portfolio standard requirements.”  The Department therefore must require the EDCs to use the RECs obtained through long‑term contracts to meet their standard service and supplier of last resort renewable portfolio standard requirements.  This being the case, all costs shall be recovered through the generation service charge (GSC).  


The Department will allow recovery of all REC costs under the long-term contract as approved by the Department and any prudently incurred administrative costs.  All costs associated with the long term REC contracts shall be recovered through the GSC and included in the annual GSC filings.  Although the GSC is a bypassable charge, all allowed costs will be recovered through the true-up provision associated with the GSC.
III.
conclusion

The Department will allow, but not require the EDCs to procure REC contracts for existing and new Class I resources.  Class I REC availability is likely to be adequate in the near-term, but supply will probably be tighter after 2010, which may provide an opportunity for a REC procurement that will be beneficial to ratepayers.  The Department will require specific terms and conditions in contract provisions to maximize ratepayer benefits and minimize risk, as specified herein.  The Department strongly supports a competitive REC procurement, but will not preclude negotiated contracts, provided the EDCs submit sufficient documentation that meets a high burden of proof of favorable market conditions and ratepayer benefits.  All EDC proposed contracts and supporting documents shall be submitted to the Department for determination in a non‑contested case docket.  The Department will authorize a maximum of 0.4 mills per kWh as incentive compensation for long-term REC contracts.  Any renewable energy certificates obtained through long‑term contracts shall be used to meet the EDCs’ standard service and supplier of last resort renewable portfolio standard requirements.  All costs associated with the long‑term REC contracts shall be recovered through GSC rates.
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C. Jacobs
� See K.S. Cory, B.G. Swezey, “Renewable Portfolio Standards in the States:  Balancing Goals and Implementation Strategies,” Technical Report NREL/TP-670-41409, December 2007 for a discussion of states’ specific RPS requirements and policy objectives.


� See Docket No. 07-04-27, DPUC Review of Long-term Renewable Contracts – Round 2 Results, Decision dated January 30, 2008, for a discussion of the approval of the Plainfield Renewable Energy project.


� Integrated Resource Plan for Connecticut, prepared by the Brattle Group for CL&P and UI, dated January 1, 2008, pp. ES-3-ES-6.


� See Section XX.5.3 of the RGGI Draft Model Rule.  Sections are enumerated “XX;” the X’s are place holders for each state’s rules.  


� REC markets also exist with separate NOx and SOx trading markets.





	

	
	


	

	
	



